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DILUTION: ECONOMIC OR LEGAL EVIDENCE?
I.
 ECJ 27 November 2008 In Case C‑252/07, Intel Corporation Inc. v CPM United Kingdom Ltd:

1. Paragraph 77 of the judgement caused brief panic:

77      It follows that proof that the use of the later mark is or would be detrimental to the distinctive character of the earlier mark requires evidence of a change in the economic behaviour of the average consumer of the goods or services for which the earlier mark was registered consequent on the use of the later mark, or a serious likelihood that such a change will occur in the future.
Hard economic evidence of change and causality is almost impossible.
A serious likelihood that such a change will occur in the future will also do and does not require hard economic evidence and is therefore easier. (cf also par. 38: no requiment to demonstrate actual and present injury . The proprietor of the earlier mark must, however, prove that there is a serious risk that such an injury will occur in the future. 

Unfair: when the right holder detriment to the distinctive character has materialised and the need for protection is urgent, the burden of proof is made harder than in case there only is a serious likelihood of detriment.
It is unlikely that the ECJ requires economic evidence of detriment to the distinctive character

The type of injury: dilution

29      detriment to the distinctive character is caused when the mark’s ability to identify the goods is weakened, since use of the later mark leads to dispersion of the identity and hold upon the public mind of the earlier mark. That is notably the case when the earlier mark, which used to arouse immediate association with the goods and services for which it is registered, is no longer capable of doing so.
The cause: a link or connection made by the public
30      The types of injury referred to in Article 4(4)(a) Directive are the consequence of similarity between the marks by virtue of which the public establishes a link between earlier and later mark

41      The existence of a link must be assessed globally, taking into account all factors 

42      Those factors include:

–        the degree of similarity between the conflicting marks;

–        the nature of the goods or services 

–        the strength of the earlier mark’s reputation;

–        the degree of the earlier mark’s distinctive character, 

· the existence of the likelihood of confusion on the part of the public.
To be demonstrated: a link and detriment to the distinctive character

The real proof is in the existence of the link
That is a question of law (no economic evidence required)

But the link as such does not suffice: it must be a link which can cause dilution
· not just hypothetically (ECJ 12-12-2008 C-197/07 P, TDK: a risk, which is not hypothetical)
· but in reality: in terms of economic behaviour

Conclusion: 

change in economic behaviour refers to the type of actual or impending damage 

it must be proven that the existence of the link is likely to cause this type of damage
it is not necessary to provide economic proof 

II.
Specificities of protection against dilution

· Dilution affects the distinctive power

· It concerns the protection of the essential function of the trademark: the capacity to distinguish, and not of the repute 
· Marks with a reputation and well known marks are particularly vulnerable to suffering a death by a thousand cuts
· But courts only see danger where there is actual (risk of) confusion
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